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AMENDED GUIDANCE ISSUED UNDER SECTION 182 OF THE LICENSING ACT 2003 � July 2023 �
Extracts For Ease of Reference (Some emphasis added in bold type)

1. Introduction

Legal Status
1.9 Section 4 of the 2003 Act provides that, in carrying out its functions, a licensing authority must

�have regard to� guidance issued by the Secretary of State under section 182. This Guidance is
therefore binding on all licensing authorities to that extent. However, this Guidance cannot
anticipate every possible scenario or set of circumstances that may arise and, as long as
licensing authorities have properly understood this Guidance, they may depart from it if they
have good reason to do so and can provide full reasons. Departure from this Guidance could
give rise to an appeal or judicial review, and the reasons given will then be a key consideration
for the courts when considering the lawfulness and merits of any decision taken.

Hearings
9.37 As a matter of practice, licensing authorities should seek to focus the hearing on the steps

considered appropriate to promote the particular licensing objective or objectives that have
given rise to the specific representation and avoid straying into undisputed areas. A responsible
authority or other person may choose to rely on their written representation. They may not add
further representations to those disclosed to the applicant prior to the hearing, but they may
expand on their existing representation and should be allowed sufficient time to do so, within
reasonable and practicable limits.

Determining actions that are appropriate for the promotion of the licensing objectives

9.43 The authority�s determination should be evidence based, justified as being appropriate for the
promotion of the licensing objectives and proportionate to what it is intended to achieve.

9.44 Determination of whether an action or step is appropriate for the promotion of the
licensing objectives requires an assessment of what action or step would be suitable to achieve
that end. While this does not therefore require a licensing authority to decide that no lesser
step will achieve the aim, the authority should aim to consider the potential burden that any
condition would impose on the premises licence holder (such as the financial burden due to
restrictions on licensable activities) as well as the potential benefit in terms of the promotion of
the licensing objectives. However, it is imperative that the authority ensures that the factors
which form the basis of its determination are limited to consideration of the promotion of the
objectives and nothing outside those parameters. As with the consideration of licence
variations, the licensing authority should consider wider issues such as other conditions already
in place to mitigate potential negative impact on the promotion of the licensing objectives and
the track record of the business. Further advice on determining what is appropriate when
imposing conditions on a licence or certificate is provided in Chapter 10. The licensing authority
is expected to come to its determination based on an assessment of the evidence on both the
risks and benefits either for or against making the determination.
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11. Reviews

The review process
11.10Where authorised persons and responsible authorities have concerns about problems

identified at premises, it is good practice for them to give licence holders early warning of
their concerns and the need for improvement, and where possible they should advise the
licence or certificate holder of the steps they need to take to address those concerns. A failure
by the holder to respond to such warnings is expected to lead to a decision to apply for a
review. Co operation at a local level in promoting the licensing objectives should be
encouraged and reviews should not be used to undermine this co operation.

Powers of a licensing authority on the determination of a review
11.20 In deciding which of these powers to invoke, it is expected that licensing authorities should so

far as possible seek to establish the cause or causes of the concerns that the representations
identify. The remedial action taken should generally be directed at these causes and should
always be no more than an appropriate and proportionate response to address the causes of
concern that instigated the review.

11.23 Licensing authorities should also note that modifications of conditions and exclusions of
licensable activities may be imposed either permanently or for a temporary period of up to
three months. Temporary changes or suspension of the licence for up to three months could
impact on the business holding the licence financially and would only be expected to be
pursued as an appropriate means of promoting the licensing objectives or preventing illegal
working. So, for instance, a licence could be suspended for a weekend as a means of deterring
the holder from allowing the problems that gave rise to the review to happen again. However,
it will always be important that any detrimental financial impact that may result from a
licensing authority�s decision is appropriate and proportionate to the promotion of the
licensing objectives and for the prevention of illegal working in licensed premises. But where
premises are found to be trading irresponsibly, the licensing authority should not hesitate,
where appropriate to do so, to take tough action to tackle the problems at the premises and,
where other measures are deemed insufficient, to revoke the licence.
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Case No. CI/2009/1736 THE QUEEN ON THE APPLICATION OF HOPE AND GLORY PUBLIC HOUSE
LTD Claimant v CITY OF WESTMINSTER MAGISTRATES' COURT Defendant � Lord Justice Toulson
Extracts
42. Licensing decisions often involve weighing a variety of competing considerations: the demand for
licensed establishments, the economic benefit to the proprietor and to the locality by drawing in
visitors and stimulating the demand, the effect on law and order, the impact on the lives of those
who live and work in the vicinity, and so on. Sometimes a licensing decision may involve narrower
questions, such as whether noise, noxious smells or litter coming from premises amount to a public
nuisance. Although such questions are in a sense questions of fact, they are not questions of the
�heads or tails� variety. They involve an evaluation of what is to be regarded as reasonably
acceptable in the particular location. In any case, deciding what (if any) conditions should be
attached to a licence as necessary and proportionate to the promotion of the statutory licensing
objectives is essentially a matter of judgment rather than a matter of pure fact.

43. The statutory duty of the licensing authority to give reasons for its decision serves a number of
purposes. It informs the public, who can make their views known to their elected representatives if
they do not like the licensing sub committee�s approach. It enables a party aggrieved by the
decision to know why it has lost and to consider the prospects of a successful appeal. If an appeal is
brought, it enables the magistrates� court to know the reasons which led to the decision. The fuller
and clearer the reasons, the more force they are likely to carry.

Case No: C0/5533/2006 Daniel Thwaites Plc Claimant v Wirral Borough Magistrates' Court
Defendant The Honourable Mrs Justice Black Extract
My overall conclusions
63. It would be wrong, in my judgment, to say that the magistrates failed to take account of the
licensing objectives. At the outset of their Reasons, they correctly identify those which are relevant.
Similarly, as the First Interested Party submits, whilst they did not articulate that the curtailment of
the hours sought was "necessary" to promote those objectives, it is implied in their decision that
they did take this view and it can also be inferred from their comment that because of the concept
of migration, public nuisance and crime and disorder would be "an inevitable consequence" of
leaving the hours as granted by the Local Authority. However, in my view their approach to what
was "necessary" was coloured by a failure to take proper account of the changed approach to
licensing introduced by the Act. Had they had proper regard to the Act and the Guidance, they
would have approached the matter with a greater reluctance to impose regulation and would
have looked for real evidence that it was required in the circumstances of the case. Their
conclusion that it was so required on the basis of a risk of migration from other premises in the
vicinity was not one to which a properly directed bench could have come. The fact that the police
did not oppose the hours sought on this basis should have weighed very heavily with them
whereas, in fact, they appear to have dismissed the police view because it did not agree with their
own. They should also have considered specifically the question of precisely how frequently the
premises would be likely to be open late and made findings about it. They would then have been
able to compare this to the winter opening pattern in relation to which they accepted there had
been no complaints and draw proper conclusions as to the extent to which the summer months
would be likely to differ from the winter picture. Having formed a clear view of how frequently late
opening could be anticipated, they would also have been able to draw more reliable conclusions
about the willingness of customers from further afield to migrate to Saughall Massie. They
proceeded without proper evidence and gave their own views excessive weight and their resulting
decision limited the hours of operation of the premises without it having been established that it
was necessary to do so to promote the licensing objectives. In all the circumstances, their decision
was unlawful and it must be quashed.
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